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Prortss1oNAL avocations, 
ceſſity of calling the public at 
the moment while it is occupied on 
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ſubject, muſt plead in my behalf for he 


haſte with which the 
been put together: a 1 ſend them forth, 
trembling for their 
them to public candor z a 


more time 


might have enabled me to digeſt them 


better, and to have collected 
will not be without 
Author without his 


their uſe, nor. 
reward, if | 
tion to the ſubject, or a deeper in 
tion of its real truth and importance. 
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12 that doctrines which have ee 0 4 
aggrandiſe the aſſumptions of- power b 
ing the dependence of the-people,” 


: have found opponents hardy enough to rif $ 
efforts of reform, and to attempt to . | 
the veil that has ſo long concealed the truth _- 
. 5 from publie WJJ..JJF*—öU por ET” , 


Ihe ſpirit of improvement, urged on by the DE, 
| keen impreſſion of national grievance, has, in 


* * 
. N a 


A” 


the preſent day more eſpecially, burſt the cloud 
indolence, or rather a blind ſubmiſſion, 
had drawn over the natural and indefeafible 


*. 


dor, and while her influence awakens other 
nations from t rs, it rouſes the torpor 
s her a 


rights of man: Truth is now irradiating all the 


. 
& =. 


4; — 
R „ 
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"oF 4 2 ? 
% on - « . 


in this as in other 


The only diſtinction which I conceive i is ne- 


F 


* * 4 * E - * 
4 * 0 * 4 : 
4 ; : k &* fy 0 : - 
; 8 5 Na |; - ( 9 3 3 , : : i » 

1 " f 


| the public injury ſuſtained : by the former, an 1 98 
individual ſuffers in his fame and credit; 5 6 


| the latter, the public welfare is alſo 
| by the probability that the Libel. may 5 

- the paſſions and rouſe the revenge of the whos ET 1 

ſon libelled; to acts which may break the peace | 22 1 

of ſociety; or by raifing commotions and ſedi- 1 : I 

tions in the Rate, by abetting and fomenting ths + |} 

turbulence of reſtleſs minds to acts detrimental . - 

to the _ order nk; GG of the "IG = 

: | "A; e ths 8 has: Kine „ 

| medy by civil action for damages, Rating'his 8 


auauſe of complaint, and the' peculiar. damage he 5 

-  ' © has ſuſtained thereby; or he has the choice f „ 
a publie proſecution for the poſſible breach of _ = 
the peace, whether it has been W n 1 
or nbc | | | i = 


In the civil en the cefeniiait. 1 is, by the — ol | 


juſt practice of the Courts, entitled to plead Mw 

his juſtification, by alledging the truth of the =. 

facts which he has written or publiſhed, and 

ſhewing that the plaintiff has not thereby . 

ceived any injury; as, mere ſcurrility and op- : 

probrious words, which do not import, nor are ; 
in fact attended with, any injurious _— will ' 
not ſupport this on, Oe N * SS 
f ᷣͤ 


Ll 


5 he en be a Tibet; wil chineſe. 
WEED. I dhe deſendant | pleads in | juſtification ' and "W7 
EN. the tri ef what he publilked; Sc. the 
Label enn no longer be found to be fa}, and OW,” 

the Jury muſt of neceſſity find for the defend- 

= as in an action for calling a tradeſman, X 


P 
Aiung the bankruptcy, the plaintif mat fait.” 
Du ie other hand, if no proof to ſub 
=—_ elites tack juſtification is offered to the Jury, © 
hey muſt recur to the evidence of the plain” 
1 tiſf's injury, and aſſeſs what damages they think 
©. he ehe, fo as to repatt, as much as in 
oY Sg mtr gag ng | 
Here the Judges h CREE no other or ſuperior j ju- . 
riſdj&ion than they have i in all other civil caſes; Ei: 
We. they may order a new trial, or inveſtigate points 
| = 1 of regularity or legal preciſion i in arreſt of Judg- 
| ment, « on motions made for either of thoſe pur- 5 
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1 | utions for this in. 
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1 . bor: pe 1. ta + ky the rights. of. Juries Wy 2 
__— ide full ä of the cohole of the charge „„ 
ES, SES hes, * 5 8 | ” before 4M 
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before tem; it, n 4 | 


the law or criniinality :—=here à juſt: tenacity 


has ariſen in the minds of men againſt the für- 


ther admiſſion and propagation of ſuch 4 


ee, which diveſts them of fo mach - 

of their duty and right in their juridical "capa: - 

. and depoſits them in the breaſt of the Court, 
Hence it is that malicious perſons may bein 


duced to prefer the proceſs of information or 
mindictment to their private remedy by civil ac 


tion; 


runs no riſk of the defendant's juſtification, as 


the civil magiſtrate will be bound 
to puiiiſh whatever act tends to produce 4 


a_= 


breach of the peace; and becauſe the proſecutor . 


the law admits not of any Juſtification of 4 


public offence: here ariſes the doctrine, that 

the more true the Libel be, the more cognizable 5 

dy juſtice, becauſe it may be the more aggra- -. 

Be. to the party, and produce a greater feud, : 
Thus it is obvious that the proſecutor may 

- &oubtleſs enjoy a greater ſhare of revenge for 

his imury, by feeing the puniſhment inflict. 


ed by the Court with more rigidneſs than could 


corporal puniſhment or Ken of Tit 
(Sk 


ve been expected from a verdict of damages 
for the Judges have a diſcretionary power fo add 5 


Bo 33 27 I” 


— OY * 
N 
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= 
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> 145 12 7 + 
„1 6 
port of che ſubject which now ſo. much affects 
and intereſts moſt ranks of the community; 
; namely, what power Juries have in examining 


the charge, and pronouncing their ee on 
een. or indictments for Libel. 3 


The eſtabliſhment and impreſſion of the . 
"nation referred to, att: injurious to the 
e as they are inſulting to the common un- 

ings of men, have nevertheleſs long 

| prevailed, and have been ſo interwoven in al- 
moſt all the pleadings of the Bar in theſe caſes, 
that the imaginations of the Jurors have been 
entoiled in a labyrinth of technical difficulty, 
from which it has not been poſſible thoroughly 
to extricate them: They have endeavoured 
e as far as theſe impreſſions would 
ſuffer them, to throw off the net; but they 
have themſelves fallen into the diſtinction be- 
tween the mere act of making or publiſhing, 

- and the legal criminality; and in order, if poſ- | 

_ fible, to reſtrict the hands of the civil magiſtrate | 
from inflicting. a puniſhment for that which 
they have not deemed to be within his power, 
>, _ they have met with a greater difficulty in fram- 
ing their verdict; becauſe the matter of fat 
and the criminality are blended together in the 


„ 13 15 
age b the exertions of ew ings | 
nuity at the Bar have endeavoured to ſeparate 
them in the argument; but adopting the diſ- 
tinction for this lenient purpoſe, they have fuer 
2 moment joined the Lawyers on their own. „ 
ground, in breaking the connection of tb 
charge, by declaring the defendant « guilty of 00 
e publiſhing any; though it is equally queſ- 
tionable whether, by ſo doing, they have ac- 
quitted themſelves of their duty, or have an- | 
ſwered the purpoſe they deſigned: but inaſmuch. „ 
as they have done this with a view to I. 
their abhorrence of the danger involved in the c 
diſtinction promulgated by prerogative La w- | 
yers, they have done well, and deſerve the a _ 
Gena of their country; but it can only be 
| deemed a leading ſtep towards further elucida- 
tion, which may clear the Law from the _ 
fion which this diſtinction has caſt upon it 
namely, that it may, by means thereof, be ren-" 
dered Pliable to the uſes of either Piers 
+ pr tear! e 
In af of ſedition, "_ ab of the India” „ 
ment, as ſtated at length by Dr. Burn, in . 
Fe of the FR vol. 3. are : theſe: ; s 5 e 


= INDIOTMENT FOR A SEDITIOUS LIBEL. 
The Furors for our Lord the King upon Meir. „ 
oath preſent, That A. O. late f, not bt 
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oni before bis eyes, bee, . 

the devil, and falſely aud maliciomſy contriving and 
iitinding to bring our ſaid Lord the King into b. 
tred-and infamy amongſt his ſubjefts, and to move 
gane among the ſubjetss of our ſaid Lord the King, 
Al, on the ——— day of —, with farce. and 
arms, - afariſaid, in the county aforeſaidy 


falfeh, - feditiouſh, and maliciouſly write and. publiſh; | 
yo © gs eee eee 
e Jus e he eee e 


Sings, divers falſe, ſeditious, fſeardalons, and mas 

licious' matters, according to the tenor following, ta Fa 
Wit-: . And in another part of the ſame 
Libel are contained divers other falſe, ſedition, , | 
feandalous, and malicious matters, according to the "0, 
zertor.. following, , 10 the evil example of ! 
athers in the like caſt offending, I 7 
I wk NE Lord the King, * crown and 


r 1 
ſtated to have judged of all the branches that | 
compoſe both the Fact, and, as it is ou W : 
the Law of the Libel—both as to its falſehood, 

| ſedition, ſcandal, and malice, as alſo to its 
parts of the writing in queſtion, denominating 
it a Libel, and preſent it to * 
SI. | ay 


« ſane-was' againlt dhe pegee, ber W. which. | 


e ies the interpoſitiom of the Court. 
. for che 


the number of their editions would be conſiders 


guage. n 
verſe in terms uſed in their familiar aſſocia. 


with one 


r often cautiouſly inter- 


woven by their paſtors in religious inſtruction : 


and ſcattered by innumerable methods into their 


more minute and attractive habits of either ac 
ing; thinking, or living; diſperſed in eaſy con- 
\ 


verſations; and often in the cheerful acquief: 


| cence with: expreſſions of a florid. and animating __ 


effect, ing. the gay circulation of 880 c.. 
vial glaſs.— 

Shall it be allarted. iet men who- a 
hear ſlander or ſedition diſſeminated in any or 


either of theſe ways, are incompetent to judge 
of it in all its extent? ſhall it be aſſerted that 


they underſtand at one moment and not at an- 


other? and ſhall we dare. ta avow that what a | 


— 
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ob 3 libellous; e the tics lo 
| Heard it. was at the moment he entered upon 
dis capacity as a Juryman to judge of it, ſo 
"altered, that he muſt needs leave it to higher 
capacities to decide? Can it be afferted witn 


any ſhadow of decency, or reaſonable complis 


ment to the abilities of our fellow-countrymen; 
that the moment they are - called upon by their 
country to declare their opinion, a cloud of 
ſtupidity or apathy oppreſſes their minds, and 
envelopes the vigor ani perſpicacity with which 


they judged of the matter in queſtion before? 
'Ifpeak- now of the poſſibility of a man being 
ſworn on a Jury to try the libellous tendency of 
a writing or ſpeech he had already heard or 
read; of which he muſt then be equally able to 
judge without the imputation of ſuppoſing that 
he could, after having taken his oath, decide 
from any other evidence than that wh ich is 
| then laid before him. EL oe, 1 
Every plaintiff or proſecutor 0 prove his 
ec or charge. Thus the indictment 
for a Libel ſtates the fact of writing and pub- 
thing: a ſeditious Libel, adding the words of 


the author. T his indictment is read to the 


Jury by the Clerk of the Court, in order to 
© poſſes their minds of the crime alledged : but 
een their minds at all of the crime, * 


2 5 — 8 : 


= | 4 17 Sy 
they cannot or are not allowed to judge whether 
- it be criminal? Either they are as fully . 
petent to judge of the criminality of it in 
Court. as; at homg, or they are ideots, and unfit 
to be included in the pannel. If it muſt be a. 
ſumed 4 priori that the book be a Libel, and 
that to fix the writer or publiſher with juſt pu- 
niſhment, it muſt be proved to and found by 
2 Jury that he was the author or pu | 
"then. would: there be no need of fark. ham. of 
indictment: the iſſue for the Jury would be 
only, Whether the defendant wrote or publiſh- 
ed ſuch a book? which is the iſſue lately at- 
5 tempted to be put upon theſe indictments, 
"ay which include a charge of- eriminality alſo. 
.: Suzely - the evil uſe or. example, which con- 
ſtitutes the chief criminality, is not a more dif- 
ficult point to- judge of, than that of robbery, 
or murder, or forgery. Particularly in the lat. 
ter caſe, the charge is for © uttering a bill, 
* < knowing it to be forged, &c. No man has 
ever preſumed here to ſet up a like diſtinction. 
To utter a bill is no crime, it is a cuſtomary 
act of trade; but that a& becomes criminal-by 
the knowledge of its falſchood; and then the 
act aſſumes à new name, comprehending both = 
under the word -< forgery :”* of all which com- 
| PIR of the charge the Jury have. 
C competent 


7 


interrupted oy. oy: of the mhazes' ol tochter 
Wann. N * a 129 


„ 


« tac 1 writing Which is Ades 1 the 
« meaneſt capacity, cannot be underſtood by a 
Jury. „ This learned writer no doubt had 
his reaſons for not enlarging on a ſubject which 
would have involved him in 4 ſeries of contro- | 
verſy; but if we may judge from the above 
quotation, his ſentiments might at this day 
| have added ſtrength to the minds and reſolu- 
tions of Jurymen to maintain their right, as 
firmly, ay they have Wyre" mvintkingd "While 
— inviolable. 

Mr. Bowles (ho has alddte Ted the Fiblic 
Upon this fübject with all the ready ingenuity 
of a ſpecial "pleader, and with that nice diſcri- 
_ mination of all the points of his argument, 
which proves his profeſſional talents) has ſtated 
with infinite pains, in the opening of his «© Con- 
_ « fiderations" on the reſpective Rights of Judge 
and Jury, particularly upon Trials for Li- 
* bel,“ the immenſe difficulties under which a 
Jury would labor, if it had been originally 
 conftituted to be their office to decide as well 
dn matters of law as of fact. But theſe diffi- 
Euſtis, which are . reſted upon the im- 

1 1 poſh 


„ 5 
poſlbility of their zudging of that which "TY 


the labor of the lives of the moſt enlightened. 
men to attain, a knowledge of the laws of 


heir country, do not ſeem to apply with any 
force to a caſe in which no point of law appears 


to ariſe, Mr. Bowes Keilfully preſſes theſe 
upon the before he aſſumes 


"his main ſubject, and drives from him a con- 
feſſion that, in points of law, Jurymen are in- 
competent to decide; but granting this preli- 


e u Jaryinan loſes no ground; untl 


de _— 1 _— you Abel are „ 
The OT on PAY Mr. B. ehe che chief 
jet of this part of his argument, viz. © Ad quæ- 
« ftionem juris non reſpondent. Zuratores, ad ques 
« fionent fatti- non reſpondm Fudices, is cer- 
tainly irrelevant to the point in iſſue with the 
Public, when we conſider the method of pro- 
ceeding, and the words of e lndickment 
itſelf; as already ſtated at length. ; 
It muſt alſo be granted to Mr. Wen hiv” 
« tiothilvix but the truth of facts can be proved 
by the evidence of witneſſes” (p. 8.); and 
if the Jury are ſworn to „ give a true verdict 
« according to the evidence,” it is to the evi- 
dence laid before them that their verdict muſt 
Toners e B. eee to date what 
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Ne 2 2 by OTA: . that 
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« of the witneſſes” - But Mr. B. ought: ta 


real facts of the caſe from the 


conſitler that it is not oral teſtimony alone, 
which Juries are called to examine; 8 
often led to judge from written 
———ů an-tiC: | 
 tortion, ambiguity, or perverſion. In caſes of 


are referred by the Indictment, which it is as 


much their obligation to liſten to, as to the oral 
ö of men ; it is m 


—— ins df e 
and the cauſe why they are to decide of its ori- 
minality before the hands of -juſtice can fall 
upon the offender. Juſtice never preſumed to 
aſſume a right of vengeance, without the pre- 
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